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282 GREENWALD ts. INSUBANCE COMPANY. 

District Court of Philadelphia. 

GREENWALD VS. THE INSURANCE COMPANY. 

1. A clause in a. policy of fire insurance, that the insurers should not be liable for 
a loss from an explosion of gunpowder, applies to the case of a fire originating 
from the explosion of gunpowder on the premises. 

2. Where, to stay the spread of flames, a house already on fire is blown up with gun- 
powder, there being no means of extinguishing fire by water in the town, the 
insurers are liable. 

The case came came up on a rule for new trial, on points reserved. 
The opinion of the court was delivered by 

Sharswood, p. J. — The question as to whether the alleged defects 
in the preliminary proofs had been waived, was left to the jury, 
and their verdict, unless there was absolutely no evidence, a court 
ought not to interfere with on such question. Here the only 
evidence was, that when the first papers were presented certain 
objections were made, another was prepared, which in the opinion 
of the only witness examined, obviated those objections. That last 
paper was received by the officer of the company, with the remark 
that he would look over the papers, and if satisfactory, all would be 
right. The case of Bumstead vs. Dividend Mutual Insurance 
Vompany, 2 Kernan, 81, holds that the reception of such papers, 
without objection to their form, is evidence of a waiver of any merely 
technical defects in this respect. 

As to the main point reserved, it appeared that the property 
insured, a stock of merchandise in a frame store building, was 
situated in the town of Americus, Georgia, in which there are no 
means of extinguishing a fire by the use of water. It appears that 
the fire in question did not originate on the premises insured, but it 
had reached them and they were burning when the citizens assembled, 
with the view to extinguish the fire and prevent its spreading further, 
applied gunpowder to them and blew them up. Had this measure 
been resorted to before the fire had actually begun its work of 



GEEENWALD ts. INSURANCE COMPANY. 283 

destruction on the property insured, it might he a question whether 
the underwriters would be liable. Eillierg vs. Allegheny Mutual 
Insurance Company, 3 Barr, 470, might be an authority in this case. 
But here altogether apart from the fire caused by the explosion the 
proximate loss was a fire not caused by an explosion. The case is 
like the destruction of goods by water applied to extinguish the flames 
which had caught them or the building in which they are stored. 
If left to themselves they would have been inevitably destroyed by 
the fire ; it would last as long as it had fuel to feed on. It is cer- 
tainly very much against the true interests of insurers to raise 
objections founded on the honest efforts of the insured or others, to 
prevent the spread of fires, much more to frame clauses meant to 
make the right of recovery depend upon what is or is not done by 
strangers or others present at the fire. Life indeed as well as pro- 
perty is often in peril, but where it is not, men might be disposed 
under such circumstances, out of regard to the insured, to stand still 
and let property perish, rather than imperil by interfering with his 
claim for indemnity against the insurers. It would be a novel clause 
to introduce into a policy that in case of fire, the insurance should he 
void, if any water were applied to extinguish it. Quite as novel 
would it be were it provided that if there were no water nothing else 
should be done. Yet the defendants in this case have told us, that 
the clause, that the insurers should not be liable for an explosion by 
gunpowder, was meant to guard against the very thing which had 
been done. Had the citizens of Americus, instead of resorting to 
gunpowder, have succeeded in any other way in separating the build- 
ing in question from those contiguous to it, we would probably have 
been told that it was destruction by a mob, against which there is a 
provision in most policies, if not in this. We construe this clause 
differently, and more for the interests of the underwriters when we 
say, that fire originating from an explosion of gunpowder was what 
was meant to be guarded against, and not an honest effort, even if 
it was injudicious, on the part of those present to stop the flames. 
Rule discharged and judgment for plaintiff. 



